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Third, standards based in PIL are prescriptive and point to goals that most states will 
not fully meet all the time. This helps move the discussion about democratic election 
standards away from one which characterizes some countries as established functioning 
democracies and others as somehow inferior, and towards a more positive perspective 
which recognizes that all democracies are inherently imperfect, requiring constant efforts 
to maintain and improve them.  In fact, many established democracies are unlikely to 
meet all of their PIL obligations regarding elections.   

Finally, and perhaps most importantly, PIL provides a credible and objective 
foundation for fostering dialogue on election standards among international election 
observation organizations, because PIL obligations are in most cases applicable to all 
nations. 

What public international Law? 

 
Public international law, particularly the International Covenant on Civil and Political 
Rights (ICCPR) and subsequent international and regional treaties,9 clearly establishes an 
obligation for states to hold genuine elections.  Article 25 of the ICCPR states: 
 

‘Every citizen shall have the right and the opportunity, without any of the distinctions 
mentioned in article 2 and without unreasonable restrictions: 

a) To take part in the conduct of public affairs, directly or through freely chosen 
representatives; 

b) To vote and to be elected at genuine periodic elections which shall be by 
universal and equal suffrage and shall be held by secret ballot, guaranteeing the free 
expression of the will of the voters; 

c) To have access, on general terms of equality, to public service in his country.’ 
 
This obligation, along with a handful of other obligations such as freedom of 

expression, freedom of assembly and association, and freedom of movement, has been 
used by election observer groups as the basis for their election assessments and 
observation missions for many years.   

  However, these obligations, as established in the core international legal 
instruments, are stated in general terms that do not provide enough detail to allow clear 
and consistent assessment.  While they afford flexibility regarding how elections should 
be implemented, they pose a challenge for election observers faced with the task of 
assessing whether electoral processes adequately satisfy the international obligations. 

In order to provide greater detail and context about critical obligations and how they 
should be interpreted in electoral processes, The Carter Center and its partners have 
compiled a large set of documentary sources that goes beyond the core international and 
regional legal instruments commonly used as the basis of election standards.  When this 
full range of documentary sources of PIL is referenced, it provides substantial additional 
guidance on how to understand obligations found in high-level instruments. 

Relying on a commonly used starting point in identifying and selecting appropriate 
sources of PIL obligations, we have looked to Art. 38 of the Statute of the International 
Court of Justice, which reads:  

 
 ‘The Court, whose function is to decide in accordance with international law such 
disputes as are submitted to it, shall apply: 
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a) International conventions, whether general or particular, establishing rules expressly 
recognized by the contesting states; 

b) International custom, as evidence of a general practice accepted by law; 
c) The general principles of law recognized…by all nations; 
d) Subject to the provisions of 
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sources serve to both support the treaty and non-treaty obligations, and provide examples 
of state practice in the application of international legal obligations  

Interpretative Documents - The decisions of judicial bodies, such as the European 
Court of Human Rights, can provide general interpretations of the meaning of treaty 
obligations.  But, given the nature of judicial proceedings, such interpretations are closely 
linked to the facts of the case in question.  In some circumstances, treaty supervisory 
bodies such as the United Nations Human Rights Committee play a quasi-judicial role 
and hear individual cases. The Committee’s decisions (or ‘views’) inform the overall 
interpretation of the ICCPR. In addition, the Committee has adopted a number of 
‘General Comments,’ which lay out its interpretation of particular ICCPR provisions.  In 
the context of elections, the most important of these is General Comment 25. 

Taken together, this body of sources above provide a comprehensive picture of the 
range of existing obligations for democratic elections and how they can be met.  These 
include not only the rights and obligations commonly associated with democratic 
electoral processes (largely collective rights related to the conduct of elections) but also a 
series of individual human rights that must be fulfilled for elections to be considered 
democratic.   
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political principle regarding the overarching macro-level obligation for democratic 
elections, which depends on the fulfilment of the array of obligations on the right-hand 
side. 

(1) The will of the people shall form the basis of the authority of government – This 
obligation was first established in Art. 21 of the Universal Declaration of Human 
Rights (UDHR) and was subsequently made legally binding in Art. 25 of the 
ICCPR.  It is fulfilled through genuine, periodic elections, by universal and equal 
suffrage held by secret ballot, but requires that an array of other fundamental 
rights are fulfilled. 

(2) Genuine elections14 – While the notion of genuine elections lies at the heart of 
democratic elections, the treaties provide little guidance about what constitutes a 
genuine election.  It is generally understood to mean elections which offer voters 
a real choice, and where other essential fundamental rights are fulfilled. 

(3) Periodic elections15 – This obligation was first established in the ICCPR and is 
generally understood to mean that elections must take place at reasonable 
intervals.  Any postponement of the election must be strictly required by the 
exigencies of the situation.16 

 
Right Box:  The obligations on the right relate to a series of process-focused rights, and 
individual rights and fundamental freedoms which are essential for a genuinely 
democratic election that reflects the will of the people. 

(4) The state must take necessary steps to ensure realization of rights – PIL requires 
states to take steps to ensure the effective realizations of the rights contained in 
the instruments.17  This obligation includes ensuring that the legal framework 
incorporates the international obligations in treaties and agreed to by states; that 
states regulate violations of human rights not only by states, but also by non-state 
actors and private individuals; that states educate the population and public 
officials on human rights; and that states remove barriers to the electoral process 
for those with specific difficulties (e.g., illiteracy, language barriers, disability, 
etc.)  All branches of the government and subsidiary state organs are responsible 
for protecting the rights of those within the state’s jurisdiction.   This obligation is 
essential to ensuring a political environment and legal framework where 
fundamental rights and freedoms are fulfilled and protected.  

(5) The rule of law – Implicit in the international human rights treaties and 
instruments is the obligation of the state to abide by the rule of law.  While not 
explicitly articulated as an obligation in the ICCPR, the rule of law is recognized 
as an essential condition for the fulfilment of human rights and representative 
democracy.18 

As UN Secretary General, Kofi Annan defined rule of law as ‘a principle of 
governance in which all persons, institutions and entities, public and private, 
including the state itself, are accountable to laws that are publicly promulgated, 
equally enforced and independently adjudicated, and which are consistent with 
international human rights norms and standards.  It requires, as well, measures to 
ensure adherence to the principles of supremacy of law, equality before the law, 
accountability to the law, fairness in the application of the law, separation of 
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powers, participation in decision-making, legal certainty, avoidance of 
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are in the interest of national security, public safety or for the protection of the 
rights of others.) 27 

(14) Freedom of association28 – Freedom of association is critical in the context of 
political parties and campaign activities, and includes the ability to freely 
establish political parties.  As with the freedom of assembly, the only legitimate 
restrictions on freedom of association are those that are prescribed by law and 
necessary in a democratic society. 

(15) Freedom of movement – Freedom of movement is essential during the 
electoral process, in partic
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expression also protects the right to communicate freely with international bodies 
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While others divide the electoral process into fewer or more parts, our framework 
(outlined in figure 2) includes the following ten:   
      (1)  Legal Framework – The legal framework includes the rules that regulate 

how and when the election will take place, and who will participate as voters, public 
officials or observers.  The legal framework must ensure that all aspects of the 
electoral process are consistent with the state’s human rights obligations. 
(2)  The Electoral System and Boundary Delimitation – The electoral system 
and boundary delimitation focus on how votes are converted into mandates and how 
constituencies are drawn.  Like the legal framework, they must be in line with a 
state’s human rights obligations.   
(3)  Election Management 



This is a preprint of an article whose final and definitive form has been published in the 
Democratization © 2010 copyright Taylor & Francis; Democratization is 

available online at: http://www.informaworld.com/smpp/content~db=all~content=a922099370~frm=titlelink 

 

 13

(7)   Voter Registration – This constituent part includes all aspects of the 
electoral process related to the voter registration, which is generally used to ensure 
that eligible voters are able to participate.   
(8)   Voting Operations – Voting operations refer to all election day operations 
and events, including aspects that facilitate voting operations such as the procurement 
of ballots or technology, establishing alternative means of voting, etc. 
(9)  Vote Counting – This includes the vote counting process at the end of 
election day, and all aggregation and tabulation processes through to the final 
announcement of results. 
(10) Electoral Dispute Resolution – Electoral dispute resolution is relevant 
throughout the electoral cycle, and includes any dispute resolution mechanism 
established to hear and adjudicate election related disputes. 

 

Linking the obligations to the parts of the election  
With both the broad range of electoral obligations and the parts of the electoral process 
defined as above, we now create a two-dimensional framework which shows the two 
together and helps establish which international obligations are relevant to the various 
constituent parts (see Figure 3).   Using this framework, election observers would 
determine which international obligations are involved in each part of the electoral 
process (indicated by check marks in Figure 4), and could use the corresponding PIL 
instruments as evidentiary sources to provide more detail about the obligations.  In effect, 
the obligations serve as the basis for election standards against which to assess the 
processes.     
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Figure 3 - Constituent Parts and their Relevant International Obligations
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Compendium of Obligations – As indicated above, each check mark in Figure 4 

represents a part of the electoral process where an international obligation is relevant, and 
hence where PIL sources are available to help elucidate a more precise meaning of the 
obligation.  In order to facilitate this work, The Carter Center and its partners have 
created a series of matrices to serve as a comprehensive reference guide on the 
obligations relevant to each constituent part of the electoral process (see, e.g., Figure 4.)  
The matrices include summary statements of obligations and state practice, followed by 
the full source quotes from the relevant PIL instruments, which add detail to the 
definition to the obligation and/or provide guidance on how that obligation might be 
interpreted or applied.  The sources are colour-coded on the right hand side based on the 
relative strength of the source according to the hierarchy outlined by Article 38 and 
described above.   
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A good obvious starting point for compiling these measures and indicators is to refer 

to the many handbooks and manuals used by The Carter Center and other election 
observer organizations.  While some measures may involve numerical grading, the full 
set of measures is not intended to be aggregated into an overall score for the electoral 
process as a whole. Rather, the measures will include a range of both qualitative and 
quantitative measures that can be compiled into a more comprehensive set of data and 
evidence against which to assess the standards established for each constituent part.   

The analysis of the various measures and indicators will necessarily involve some 
subjective judgments, and observers will be able to apply the assessment criteria taking 
into account the specific political context.   

Analysis of Data and Overall Assessments  -  To reach overall findings regarding an 
observed electoral process requires an assessment of the degree to which each constituent 
part has met the relevant obligations/standards, based on the evidence collected by the 
observer mission.  While there is little doubt that journalists will press hard for 
black/white conclusions that neatly sum up the electoral process in ‘bimodal terms’ such 
as ‘free and fair,’ the analytical framework and the practical tools outlined here should 
help observers avoid the pitfalls of oversimplified sound-byte conclusions.51   

With this approach, preliminary post-election statements of election observation 
missions can root the assessment criteria, related standards, as well as the overall findings 
in international legal obligations, and can include recommendations about how the state 
might better achieve their obligations in the future. In addition, final observer mission 
reports could be submitted to the international accountability-promoting mechanisms like 
the United Nations Human Righs Committee when states are reporting.   

Conclusions and next steps 
Over the course of this project, we have found that election observers have generally 
been asking the right questions all along.  However, observers have not been consistently 
and thoroughly linking their assessment criteria directly to states’ obligations for 
democratic elections in PIL.  Doing so will allow observers to report systematically on 
the degree to which the existing body of international obligations are being fulfilled, 
using assessment criteria that are objective, transparent, consistent, and applicable to all 
countries.  It is with these goals in mind that we have created the framework, outlined 
here, that ties international obligations to the work of the observer during the electoral 
period. 

However, work remains to be done.  Initial drafts of the tools are being tested by 
Carter Center election observation missions, a process which will continue through early 
2010 and will be reflected in the preliminary assessments and final reports of Carter 
Center missions.  Through these tests we hope not only to evaluate the tools themselves, 
but also to evaluate the framework as a means of assessing the intricacies of electoral 
processes.  One of the most difficult challenges concerns the methods used to compile 
observation data and reports into an overall assessment of the electoral process.  In this 
regards, we need to consider whether and how to weight the various constituent parts to 
arrive at an overall assessment, and also whether there are certain rights or obligations 
that are so fundamental to the electoral process that, if absent or undermined, render an 
election as failing to meet critical international standards?’52   
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Overall, we believe that the use of PIL is likely the best basis for building consensus 
on a common set of criteria for assessing democratic elections among international 
observation groups.  Observation organizations appear increasingly prepared to discuss 
the need for and parameters of these criteria, particularly when based on the existing 
commitments of states as enshrined in international law.  The process of consensus 
building will necessarily be a long one, but has begun with the incremental steps starting 
from the Declaration of Principles.  
Building consensus on observation criteria is essential to ensure the continued relevence 
of international election observation.  In the end the benefit of election observation 
groups coming together to build on their own work is that the quality of election 
observation should improve.  It will encourage collective reflection on the nature and role 
of election observation, and will strengthen the credibility and integrity of election 
observation missions.  This in turn should help election observers have a more positive 
and sustainable impact on democracy building more broadly.  This framework is 
presented as a step in that process.  



 20

References 

ACE Project. The Ace Encyclopaedia.  http://aceproject.org/ace-en. 

African Union.  African [Banjul] Charter on Human and Peoples' Rights, adopted June 27, 
1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force October 
21, 1986.  http://www.africa-union.org/root/au/Documents/Treaties/treaties.htm. 

African Union.  African Union Declaration on the Principles Governing Democratic Elections 
in Africa (adopted at the 38th  Ordinary Session of the Organization of African Unity, 8 
July 2002, Durban, South Africa) AHG/Decl.1 (XXXVIII), 2002. http://www.africa-
union.org/root/au/Documents/Decisions/decisions.htm. 

African Union.  Charter on Democratic Elections and Governance, Adopted by the 8th 
Ordinary Session of the African Union (AU) Assembly, January 30, 2007, Addis Ababa, 
Ethiopia. http://www.africa-union.org/root/au/Documents/Treaties/treaties.htm. 

African Union.  Convention on Preventing and Combatting Corruption.  Signed in Maputo, 
Mozambique, July 11, 2003, entered into force August 5, 2008. http://www.africa-
union.org/root/au/Documents/Treaties/treaties.htm. 

African Union. Protocol to the African Charter on Human and Peoples' Rights on the Rights 
of Women in Africa, Adopted by the 2nd Ordinary Session of the Assembly of the 
Union, Maputo, CAB/LEG/66.6 (September 13, 2000).  
http://www.achpr.org/english/_info/women_en.html. 

Annan, Kofi.  ‘Report of the Secretary General on The Rule of Law and Transitional Justice 
in conflict and Post-Conflict Societies,’ August 23, 2004.  UNDoc. S/2004/616. 
http://daccessdds.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenEleme
nt. 

Article 19.  Defining Defamation:  Principles on Freedom of Expression and Protection of 
Reputation.  London:  Article 19, 2000. 

Beetham, David.  ‘Freedom as the Foundation.’ Journal of Democracy, 15:4 (2004): 61 – 74.   

Beetham, David.  ‘Towards a Universal Framework for Democracy Assessment.’  
Democratization, 11:2 (2004): 1 – 17. 

Bjornlund, Eric.  Beyond Free and Fair:  Monitoring Elections and Building Democracy.  
Washington D.C.:  Woodrow Wilson Center Press, 2004. 

Black’s Law Dictionary, Abridged 7th Ed., s.v. ‘Obligation’. 

Black’s Law Dictionary, Abridged 7th Ed., s.v. ‘Standard’. 

Boda, Michael D.  ‘Judging Elections by Public International Law:  A Tentative Framework.’ 
In Revisiting Free and Fair, ed. Michael D. Boda.  Geneva:  Inter-parliamentary Union, 
2005. 

Burnell, Peter, ed.  Democracy Assistance:  International Cooperation for Democratization.  
London:  Frank Cass, 2000. 

Carothers, Thomas.  ‘The Observers Observed.’ Journal of Democracy, 8:3(1997): 17-31. 



This is a preprint of an article whose final and definitive form has been published in the 
Democratization © 2010 copyright Taylor & Francis; Democratization is 

available online at: http://www.informaworld.com/smpp/content~db=all~content=a922099370~frm=titlelink 

 

 21

CEDAW Committee.  General Recommendation 23 on Political and Public Life. 1997. 



 22

Garber, Larry.  Guidelines for International Election Observing.  Washington D.C.: 
International Human Rights Law Group, 1984. 

Goodwin-Gill, Guy.  Free and Fair Elections: New Expanded Edition.  Geneva:  Inter-
Parliamentary Union, 2006. 

Hartlyn, Jonathan and Jennifer McCoy.  ‘Observer Paradoxes:  How to Assess Electoral 
Manipulation.’ In Electoral Authoritarianism:  The Dynamics of Unfree Competition, ed. 
Andreas Shchedler.  Boulder, Colorado: Lynne Rienner Publishers, 2006. 

Hinz, Veronika and Marku Suksi.  Election Elements:  On International Standards of 
Electoral Participation.  Åbo, Finland: Institute for Human Rights, 2003.   

Hyde, Susan D.  ‘How International Observers Detect and Deter Fraud.’ In Election Fraud:  
Detecting and Deterring Electoral Manipulation, eds. R. Michael Alvarez, Thad E. Hall 
and Susan D. Hyde.  Washington, D.C.: Brooking Institution Press, 2008. 

Hyde, Susan D. ‘The Observer Effect in International Politics: Evidence from a Natural 
Experiment.’ World Politics 60, 2007: 37-63. 

International Court of Justice.  North Sea Continental Shelf (Federal Republic of 
Germany/Netherlands and Federal Republic of Germany/Denmark) 1969 ICJ (February 
20, 1969) 

Inter-Parliamentary Union.  Declaratin on Criteria for Free and Fair Elections.  Unanimously 
adopted by the Inter-Parliamentary Council in Paris, March 26, 1994.  
http://www.ipu.org/cnl-e/154-free.htm.  

Klein, Richard L. and Patrick Merloe.  Building Confidence in the Voter Registration Process.  
Washington, D.C.: NDI, 2001. 

Koelble, Thomas A and Edward Lipuma.  ‘Democratizing Democracy:  A Postcolonial 
Critique of Conventional Approaches to the “Measurement of Democracy”’.  
Democratization, 15:1 (2008): 1 – 28.   

Merloe, Patrick.  ‘Human rights – the Basis for Inclusiveness, Transparency, Accountability 
and Public Confidence in Elections’. In International Principles for Democratic 
Elections, ed. John Hardin Young, Washington D.C.:  American Bar Association, 2009. 

Merloe, Patrick. Promoting Legal Framworks for Democratic Elections. Washington D.C.: 
NDI, 2008.   

Morlino, Leonardo.  ‘What is a Good Democracy?’ Democratization, 11:5 (2004): 10 -32. 

Munck, Gerardo.  Measuring Democracy:  A Bridge Between Scholarship and Politics.  
Baltimore:  Johns Hopkins Press, 2009.   

Norris, Robert and Patrick Merloe.  Media Monitoring to Promote Democratic Elections.  
Washington, D.C.:  NDI, 2002.   

Organization for Security and Cooperation in Europe, Office for Democratic Institutions and 
Human Rights.  Existing Commitments for Democratic Elections in OSCE Participating 
States.  Warsaw: OSCE/ODIHR, 2003. 



This is a preprint of an article whose final and definitive form has been published in the 
Democratization © 2010 copyright Taylor & Francis; Democratization is 

available online at: http://www.informaworld.com/smpp/content~db=all~content=a922099370~frm=titlelink 

 

 23

Organization for Security and Cooperation in Europe, Office for Democratic Institutions and 
Human Rights.  Election Observation Handbook, 5th Edition.  Warsaw:  OSCE/ODIHR, 
2005. 

Organization for Security and Cooperation in Europe.  Document of the Copenhagen Meeting 
of the Conference on the Human Dimension of the CSCE, Second Conference on the 
Human Dimension of the CSCE (Copenhagen, 5 June – 29 July, 1990). 
www.osce.org/item/13992.html.  

Organization of American States.  American Convention on Human Rights, O.A.S.Treaty 
Series No. 36, 1144 U.N.T.S. 123, entered into force July 18, 1978. 
http://www.oas.org/juridico/English/treaties/b-32.html. 

Organization of American States.  Methods for Election Observation:  A Manual for OAS 
Electoral Observation Missions.  Washington, D.C.:  OAS, 2007. 

Organization of American States. Inter-American Democratic Charter, Adopted by the 
General Assembly of the Organization of American States, Lima Peru (September 11, 
2001). http://www.oas.org/charter/docs/resolution1_en_p4.htm.  

Pastor, Robert.  ‘Mediating Elections.’ Journal of Democracy, 9:1 (1998): 154-163 

Polity IV.  ‘Polity IV Project: Political Regime Characteristics and Transitions, 1800-2008’.  
Polity IV.  http://www.systemicpeace.org/polity/polity4.htm.  

Pran, Vladimir and Patrick Merloe.  Monitoring Electronic Technologies in Electoral 
Processes.  Washington, D.C.: NDI, 2007. 

Rich, Roland.  ‘Bringing Democracy into International Law.’ Journal of Democracy, 12.:3, 
(2001): 20-34 

Storm, Lise.  An Elemental Definition of Democracy and its Advantages for Comparing 
Political Regime Types.  Democratization, 15:2 (2008): 215 – 229. 

United Nations General Assembly.  ‘Declaration on the Right and Reponsibility of 
Individuals, Groups and Organisations of Society to Promote and Protect Universally 
Recognised Human Rights and Fundamental Freedoms.’  UN Doc. GA Res 53/144.  
March 8, 1999. 

United Nations General Assembly. ‘Resolution on the Rule of Law at the National and 
International Levels,’  Adopted December 4, 2006. UN Doc. A/RES/61/39. 

United Nations General Assembly. ‘Resolution on the Rule of Law at the National and 
International Levels,’ adopted December 6, 2007.  UN Doc. A/RES/62/70. 

United Nations General Assembly. ‘United Nations Millennium Declaration,’ Adopted by a 
Plenary Session of the Assembly, September 8, 2000. UN Doc. A/RES/55/2.  
http://www.un.org/millennium/declaration/ares552e.pdf. 

United Nations Human Rights Committee.  ‘General Comment 18 Non-Discrimination.’ 
UNDoc. HRI/GEN/1/Rev.1 at 26 (1994).  
http://www2.ohchr.org/english/bodies/hrc/comments.htm. 





This is a preprint of an article whose final and definitive form has been published in the 
Democratization © 2010 copyright Taylor & Francis; Democratization is 

available online at: http://www.informaworld.com/smpp/content~db=all~content=a922099370~frm=titlelink 

 

 25

Venice Commission (European Commission for Democracy through Law).  





This is a preprint of an article whose final and definitive form has been published in the 
Democratization © 2010 copyright Taylor & Francis; Democratization is 

available online at: http://www.informaworld.com/smpp/content~db=all~content=a922099370~frm=titlelink 

 

 27

                                                                                                                                                 
27 On freedom of assembly generally, please see ICCPR, art. 21; ICERD, art. 5(d.ix); ACHPR, art. 11; 
ACHR, art. 15; CIS, art. 12(1); ECHR, art. 11. On reasonable restrictions on freedom of assembly see for 
example, ICCPR, art. 21; ACHR, art. 15; ACHPR, art 11; CIS, art. 12; and ECHR, Art 11(2). 
28 On freedom of association generally, seeICCPR, art. 22(1); ACHPR, art. 10(1); ACHR, art 16(1); ECHR, 
art 11; and CIS, art 12(1).  On the right to establish parties, see for example, UNHRC, General Comment 
25, para 26; ACDEG, Art 3(11); and Venice Commission, Code, 15.  On reasonable restrictions, see 
ICCPR, art. 22(2); ACHPR, art. 10; ACHR, art 16(2); CIS, art. 12(2); and ECHR, art 11(2). 
29On freedom of movement and reasonable restrictions on this freedom, please seeUDHR, art. 13; ICCPR, 
art. 12; ICERD, art. 5(d.i); ACHR, art. 22(1); CIS, art. 22; and UNHRC, General Comment  27, paras 11, 
14 and 20-21. 
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